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Introduction

The commercial sexual exploitation of women and girls is one of the most severe, devastating, and escalating practices of gender-based violence. Like other forms of violence against women, prostitution, trafficking, sex tourism, pornography, and related forms of commercial sexual exploitation are based in and reinforce women’s historical oppression and socio-cultural stereotypes about men, women, and their relationships. The commercial sexual exploitation of women and girls is rooted in gender-biased legal and economic systems and structures and fostered by political systems that discriminate against women and fail to evaluate gender outcomes of their policies.  

On the supply side, traffickers, pimps, brothel owners, and other sex industry entrepreneurs exploit and violate women and girls by reducing them to commodities to be bought and sold, using such tactics as the threat or use of force, fraud, deception, and/or the abuse of power or a position of vulnerability.  On the demand side, sex industry buyers purchase the right to insult, humiliate, assault, and inflict unwanted sex on women and girls, usually the most vulnerable and marginalized.  For both the sellers and the buyers, the acts they direct against the women they exploit, acts that define their “jobs” in the sex industry, are nothing less than the very same practices of sexual harassment and violence that women’s and human rights groups have long fought to eliminate from women’s homes, workplaces, and communities.  
 Trafficking in women and girls and the prostituting of women and girls are inextricably connected and often identical forms of gender-based violence and discrimination.  The sellers (traffickers, pimps, and other sex industry entrepreneurs), predominantly men, collude in their enterprise; their criminal organizations and legitimate businesses are interrelated; and the buyers, almost exclusively men, purchase the bodies of prostituted and trafficked women and girls interchangeably. Nonetheless some governments persist in making insupportable distinctions between trafficking and prostitution, deploring trafficking while treating prostitution as a neutral enterprise.  Such false distinctions have ensured the failure of their anti-trafficking efforts.  To try to end trafficking in women for commercial sexual exploitation while simultaneously promoting the prostituting of them as a benign labor practice results in an inherently contradictory legal, political, and economic regime that fosters the illusion of fighting gross human rights abuses while, at the same time, capitulating to and even encouraging them.  
For centuries, powerful economic interests have induced governments to prioritize profit at the expense of human rights and gender equality. Rather than protecting women’s human rights, some governments have adopted policies that effectively normalize and even legalize sexual violence and exploitation.  Legal legitimation of commercial sexual exploitation gives men moral and social permission to buy and sell and to use and abuse women and girls, which, in turn, increases the demand that fuels sex trafficking.  As the demand for prostituted women and girls escalates, so does the incidence of sexual violence and exploitation.    


The Netherlands’ system of legalized prostitution is a violation of the Government’s obligations as a party to the Convention on the Elimination of All Form of Discrimination Against Women (CEDAW).  This report argues that legalized prostitution in the Netherlands has not only failed to accomplish the goals that set the Dutch Government on its misguided course, but has resulted in a worse situation for women, especially those who have been prostituted and trafficked, in the Netherlands.   

History of the Netherlands’ Legislation Addressing Trafficking and Prostitution

The operation of brothels was penalized in the Netherlands until October 1, 2000.
  On that date, the Dutch Parliament passed legislation repealing articles of the Criminal Code, thereby making it legal to operate a brothel and solicit buyers for prostitution. In effect, the Government thus decriminalized pimps and other sex exploiters, making them legal business owners.  At the same time, the Government authorized the granting of municipal permits to sex clubs, window-prostitution venues, private houses conducting prostitution, brothels, and other businesses where prostitution is practiced. 

The legislation also authorized the Government to collect taxes on the profits of prostitution enterprises.  As reflected in the Government’s Country Report, the ostensible purpose of this legislative change was to assist law enforcement in separating illegal prostitution from legal prostitution.  The Government argued that regulating legal brothels would help prevent exploitative practices against prostituted women. The Government also contended that directing strong criminal laws against human trafficking, while legalizing prostitution would help the Government fight trafficking in women.

In order to curb the inevitable increase in trafficking and sexual exploitation resulting from the legalization of pimping, the Government proposed increasing the penalties for forced sexual exploitation, the sexual exploitation of minors, and international trafficking. This new article in the Criminal Code came into force on October 1, 2002.
Article 250a of the Criminal Code defines the following acts as offences: 
• Forcing another person to engage in prostitution;
• Inducing a minor to engage in prostitution;
• Recruiting, abducting or taking a person to engage in prostitution in another country (pursuant to the 1933 International Convention for the Suppression of the Traffic in Women of Full Age);
• Receiving income from prostitution involving a minor or a person forced to engage in prostitution;
• Forcing another person to surrender income from prostitution.

These offences carry a fine and a custodial sentence of up to six years, which may be extended to eight or ten years in the event of aggravating circumstances.


The Netherlands law legalizing prostitution, although implemented by municipalities, does not permit municipalities to prohibit prostitution industries in their districts.  Many localities do not want any prostitution in their cities, yet they can’t reject brothels completely.  Following legalization of prostitution, 43 of the 348 municipalities (12%) in the Netherlands chose to follow a no-brothel policy, but the Minister of Justice indicated that the complete banning of brothels within any municipality conflicted with the federally guaranteed “right to free choice of work.”  A system of registration of women in legal prostitution has been established, but the buyers are not controlled or registered by any authority.
The Netherlands’ Failure to Implement Its Obligations
 Under Article 5 of CEDAW

Article 5(a) of CEDAW requires States parties to “take all appropriate measures: to modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women.” 

Prostitution is a customary practice based on stereotypical roles for men and women that has harmful effects on the individual women in prostitution and  women in general. This practice involves the role of men as buyers and sellers of women and the role of women as commodified objects whose purpose is to satisfy the sexual desires of men.  As discussed in this report below, the harm to women, both individually and collectively, is nothing short of devastating.  Prostitution can therefore be considered a harmful cultural practice or pattern that States parties are obligated to take appropriate measures to eliminate under Article 5(a) of CEDAW.  Far from eliminating this harmful cultural practice, a policy of legalization of prostitution encourages its proliferation and promotes its social acceptance.  Such a policy is in direct conflict with the Netherlands’ obligation under Article 5(a).  


The Dutch Government has defended its policy of legalizing sexual exploitation by stating that it is bringing its law in line with “everyday reality,”
 characterizing prostitution as a “fact of life.”
  Such an approach is in direct conflict with Article 5.  Prostitution, like other forms of sexual violence, arises from the historical subordination of women to men.  The sex industry is built upon and maintains women’s low social status and relegates women to the role of sexual merchandise. Just as governments have enacted measures to eliminate other forms of gender-based violence and discrimination that have existed for time immemorial as “everyday reality” and “facts of life,” most notably domestic violence and rape, the exploitation of the prostitution of women must similarly be prohibited in the interest of ending gender discrimination and furthering gender equality.
The Netherlands’ Failure to Implement Its Obligations

 Under Article 6 of CEDAW

Article 6 of CEDAW requires that “States parties . . .  take all appropriate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution of women.”  

By requiring States to suppress the “exploitation of prostitution of women,” CEDAW unequivocally proscribes brothel-keeping and pimping.  In the text of Article 6, the drafters of CEDAW adopted the language of the abolitionist 1949 Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others
, which prohibits “exploitation of prostitution,” as opposed to “forced prostitution.” Clearly such language does not limit the prohibited actions to situations of overt force, i.e., where the victim is kidnapped, underage, or held against her will.  In addition, Article 6 of CEDAW also follows the 1949 Convention in explicitly linking trafficking of women with the exploitation of the prostitution of women.    

 

Even if one argued that Article 6 does not explicitly require States parties to abolish all manifestations of the prostitution of women, there is no question that it imposes a very high burden on States parties to ensure that they are not promoting the exploitation of the prostitution of women.  At minimum, the obligations Article 6 imposes are similar to those of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United Nations Convention Against Transnational Organized Crime.  As explained by the Special Rapporteur on the human rights aspect of the victims of trafficking in persons, especially women and children, the Protocol 

require[s] States to act in good faith towards the abolition of all forms of child prostitution and all forms of adult prostitution in which people are recruited, transported, harboured, or received by means of the threat or use of force, or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or  receiving of payments or benefits to achieve the consent of one person having control over another, for the purpose of exploiting that person’s prostitution.

Thus, the Special Rapporteur explains, this means that: 

For the most part, prostitution as actually practised in the world usually does satisfy the elements of trafficking.  It is rare that one finds a case in which the path to prostitution and/or a person’s experiences within prostitution do not involve, at the very least, an abuse of power and/or an abuse of vulnerability.
 Power and vulnerability in this context must be understood to include power disparities based on gender, race, ethnicity and poverty.  Put simply, the road to prostitution and life within “the life” is rarely one marked by empowerment or adequate options.  

Thus, State parties with legalized prostitution industries have a heavy responsibility to ensure that the conditions which actually pertain to the practice of prostitution within their borders are free from the illicit means delineated in subparagraph (a) of the Protocol definition, so as to ensure that their legalized prostitution regimes are not simply perpetuating widespread and systematic trafficking.  As current conditions throughout the world attest, States parties that maintain legalized prostitution are far from satisfying this obligation.

The Netherlands’ system of legalized prostitution facilitates the operation of brothels and related enterprises of pimps profiting from the commercial sexual exploitation of women in prostitution.  In so doing, it violates the Netherlands’ obligations under Article 6 of CEDAW.  

The Harms of the Exploitation of Prostitution of Women 
As a direct result of being subjected to commercial sexual exploitation, prostituted women often suffer severe health consequences ranging from injuries inflicted by beatings, rapes, and unwanted sex; psychological devastation, including trauma, depression, and suicide; HIV/AIDS and other sexually transmitted diseases; and alcohol and drug abuse induced by pimps or by the women’s attempts to self-medicate.
 The health effects of prostitution are wide-ranging and severe and commonly include tuberculosis, frequent viral illness, vaginal infections, infertility, backaches, pelvic pain, sleeplessness, headaches, eating disorders, cervical cancer, hepatitis, broken bones, lacerations, brain injury resulting from head trauma, anxiety disorders, dissociative disorders, and early mortality. As stated by a prominent researcher, “[m]any of the chronic symptoms of women in prostitution are similar to the long-term physical consequences of torture.”
    


Whether legal or illegal, prostitution subjects the women and girls whose bodies are bought and sold to acute physical and psychological harm.  Prostituted women and girls exhibit symptoms of psychological trauma at levels that are comparable to those sustained by survivors of military combat and rape.
  This harm to women and girls’ mental health, typically accompanied by serious harm to their physical health, is readily explained upon examination of conditions in the sex industry.  Prostitution is an experience that is saturated in violence and coercion.  
Violence paves most victims’ entry into prostitution.  Studies of prostituted women consistently reveal that a majority were sexually abused in childhood.
  Most say that childhood sexual abuse contributed to their entry into prostitution.
  Many if not most women enter prostitution as girls, often in their early to mid teens.
  

Once recruited into prostitution, women and girls experience abuse as an everyday reality.  A landmark study of 854 people in prostitution in nine countries revealed that 71% experienced physical assaults in prostitution, and 63% reported rapes in prostitution.
  Another survey conducted in five countries found that almost 80% of the women who were in prostitution reported physical harm, over 60% experienced sexual assault, and almost 70% reported control through the use of drugs or alcohol.
  In Germany, where brothel prostitution is legal, 59% of prostituted women in a survey did not think that legal prostitution made them any safer from sexual and physical assault.
  Trafficked and prostituted women and girls have little redress against the abuse, violence, harassment and debasement to which they are subjected.  Moreover, there are very few services available to prostituted women that would assist them in leaving prostitution.  Yet, significantly, 89% indicate that they want to leave prostitution.
  

Notably, in countries that have legalized prostitution in an effort to reduce its harms, rates of assault and rape against prostituted persons remain extremely high.
  Survivors of prostitution report that the trauma associated with physical danger is matched by the trauma associated with constant sexual degradation, with having one’s body marketed as a commodity.  One survivor described the experience in this way: 
It was horrible, they’d look you up and down.  That moment, when you felt them looking at you, sizing you up, judging you . . . It used to make me furious, but at the same time I was panic-stricken, I didn’t dare speak . . . I was the thing he came and literally bought.  He had judged me like he’d judge cattle at a fairground, and that’s revolting, it’s sickening, it’s terrible for the women.  You can’t imagine it if you’ve never been through it yourself.
  

Many survivors report that, in order to cope with the psychological degradation of prostitution, they developed a dissociative response—a  splitting off a part of the self, of “leav[ing] my body,” of going “someplace else mentally.”
  The aftermath of this coping mechanism is the high incidence of dissociative disorders diagnosed in women exiting from prostitution.
  

Legalization does not stop the harms of prostitution.  Legalization does not mean, for example, that parties in prostitution will stop engaging in unprotected sex.  Because buyers are willing to pay more money for sex without condoms, extremely risky sex acts “can always be purchased.”
  Nor can legalization protect prostitutes from violent attacks by buyers.  In an upscale legal brothel in Australia, for example, rooms are equipped with panic buttons, but a bouncer reports that the women’s calls for help can never be answered quickly enough to prevent violence by johns, which occurs regularly.
  

Legalization fails to stop any of the other abuses associated with illegal prostitution, such as brutal physical violence against prostituted persons by pimps, the influence of organized crime in the sex industry, or the trafficking of women for purposes of prostitution.  Indeed, countries where prostitution has been legalized in an effort to reduce its harms have experienced quite the opposite result--huge growth in the illegal sex industry.  Following legalization of prostitution in Victoria, Australia, legal brothels proliferated, but the greatest expansion was in illegal brothels, which increased by 300% in one year.
  This is because legalizing prostitution creates a hospitable environment for sex tourists and other buyers, thus driving up demand.  The result is that legalization increases both legal and illegal prostitution.
 

Some governments champion legalized prostitution because they believe that it facilitates the distribution of condoms, but access to condoms often fails to protect prostituted persons from HIV/AIDS.  Pimps commonly employ a range of techniques, ranging from emotional manipulation to vicious physical and sexual violence, in order to control the women and girls they are exploiting, and to impose whatever practices will maximize profits, including unprotected sex.
  Prostituted individuals whose very presence in prostitution is a product of a lack of options do not have the bargaining power that would make it possible to insist on consistent use of condoms.
  

The lived experiences of those in prostitution reveal a wide array of physical and psychological harms that are interrelated and mutually reinforcing.  Violence and harm are not separate problems that exist side-by-side with prostitution; they are intrinsic to the very nature of prostitution, to its very existence.  

Ultimately, the only truly effective way to protect against the harms of prostitution is to assist its victims in getting out.  Indeed prostituted people themselves know this.  When a survey of 854 prostitutes in nine countries asked the question “What do you need,” the number one response—the one given by a staggering 89% of respondents—was to get out of prostitution.
  

The insidious impact of legalized prostitution on women and girls extends beyond the harm to the prostituted women and girls on the sex industry’s front lines.  Prostitution trains men and boys, through the powerful reinforcer of sexual stimulation, to view and treat women and girls in every arena of their lives as objects to be purchased and consumed. The resulting beliefs and perceptions are not confined to sex industry victims but are directed against all girls and women—wives and girlfriends, female coworkers and employees, female acquaintances, and women and girls encountered on the street. Young women walking through prostitution-saturated neighborhood are regularly solicited by buyers, even when their presence has nothing to do with commercialized sex.  While prostituted women and girls are the most directly and grievously harmed by governments that legalize and legitimize prostitution, all women suffer a lowering of their status and thus a violation of their human rights by pro-prostitution regimes.    

Critique of Netherlands’ Approach to the Exploitation of Prostitution

The Dutch Government’s legalization of prostitution contravenes its obligations under CEDAW.  Its legal response to trafficking and prostitution emanates from an erroneous premise, which led to a flawed plan, which was exacerbated by inadequate implementation.  As a result, the Government’s policy has failed even in the achievement of its stated objectives.

The Netherlands’ Legalized Prostitution Scheme is Based

on Erroneous Information


The Dutch Government’s regime of legalized prostitution is based on erroneous notions about prostitution, especially the false belief that prostitution is a profession that most women enter voluntarily, of their own free choice, coupled with ignorance of the harms inherent in prostitution.  These notions are squarely contradicted both by research into the conditions that propel women into and trap them in prostitution and voluminous anecdotal information about life in the sex industry.  In addition, the Dutch prostitution legislation fails to take into account the fact that prostitution itself constitutes violence against women and cannot be divorced from the physical and psychological harms to which women in prostitution are subjected.

The Netherlands’ own Country Report concedes that women in prostitution have difficulty getting out of prostitution due to “financial setbacks involved, the way of life and social network in the prostitution circuit, the problems they have with giving up their anonymity and talking about their work experience in the prostitution sector, underlying psychological or addiction problems, practical difficulties in the area of finances, housing or legal issues, residence status, low level of education and lack of professional skills.”
  These conditions detailed by the Government demonstrate that women usually end up in prostitution due to a variety of vulnerabilities and lack of options, and that women suffer harm as a result of their experiences in prostitution.

In studies of women in prostitution in several countries, many described prostitution as their last choice or as involuntary due to lack of other options. The fact that native-born Dutch citizens make up only approximately 20% of the women in Dutch prostitution, while approximately 80% percent are foreign-born, primarily from poor countries, graphically demonstrates that the vast majority of women with meaningful options do not choose to be prostituted.
 Clearly, native-born women in the Netherlands, an affluent Western European country with a strong social safety net, are rarely opting for such a choice.  

The problems faced by women in prostitution are apparent from the list of harms provided in the Government’s report.  If prostitution were a job like any other, would there be so many psychological or substance abuse problems among prostituted women?  Studies have shown that as many as 68% of women in prostitution, whether it is legalized or not, have a diagnosis of Post-Traumatic Stress Disorder (PTSD).
 In addition, large numbers of prostituted women develop drug addiction, either induced by pimps or by women’s attempts to self-medicate against the trauma that they sustain in prostitution.

The Dutch Government’s contention that legalization curtails violence against women in prostitution is unsupported by any data. Moreover, the Dutch Government wrongly assumes that legalization leads to a decrease in prostitution.  This theory, articulated in a memorandum by the Dutch Foreign Ministry and posted on the Internet,
 defies all logic and evidence.  Astonishingly, it appears that the Government did not foresee that that rolling out the red carpet to sex industry businesses could only result in the expansion of the industry and the number of women and children it victimizes.  
The effect of legalization is an increase in the demand for prostitution.  With the blessing of the Dutch Government, prostitution in the Netherlands has grown into a multi-million euro business.  

Dutch Prostitution  Policies  Have Expanded Its Sex Industry

 and Increased the Demand for All Forms of Prostitution

Recognizing the fact that the huge profits generated by prostitution buyers provide the economic incentive to sex traffickers, the CEDAW Committee has recommended that States parties take all appropriate measures to suppress the exploitation of prostitution of women, “including discouraging the demand for prostitution.”
  Similarly, Article 9.5 of the Protocol to prevent, suppress and punish trafficking in persons, especially women and children, supplementing the United Nations Convention Against Transnational Organized Crime, calls upon States parties to take or strengthen legislative or other measures to discourage the demand that fosters all forms of exploitation of women and children.
 

Experts on sexual exploitation and trafficking have placed increasing emphasis on the necessity of addressing the demand for prostitution in order to curtail sex trafficking.  For instance, the United Nations Special Rapporteur on the sale of children, child prostitution and child pornography, Juan Miguel Petit, and the United Nations Special Rapporteur on the human rights aspects of the victims of trafficking in persons, especially women and children, Sigma Huda, both focused on the link between trafficking and the demand for sexual exploitation in their annual reports in 2006.
  In discussing demand, Juan Miguel Petit noted that “Progress will hardly be achieved in the fight against commercial sexual exploitation of children if more attention is not paid to diminishing the demand among the (mostly) male customers who abuse them.”
  

The International Organization for Migration, citing an increasing number of youth trafficked for sexual exploitation in Europe, found that “there is a growing demand for young women and girls, coupled with a rising demand for unsafe sex.”
  

The legalization of prostitution clearly fuels the demand for both prostitution and sex trafficking.  When prostitution is legitimized and protected by law, the number of sex businesses grows, as does the demand for prostitution.  Legalized prostitution brings sex tourists and heightens the demand among local men. Local women constitute an inadequate supply, so foreign girls and women are trafficked in to meet the demand.  The trafficked women are often cheaper, younger, more exciting to customers, and easier to control, especially given their often tenuous immigration status, youth, inability to speak the language, and lack of knowledge of the legal system. In a vicious and escalating cycle, increasing numbers of trafficked women results in more local demand and more sex tourism.  Far from ending illegal prostitution, legalization results in a two-tier system of prostitution with women and girls trafficked primarily from poor countries propelled into a competition with native women for local prostitution customers and a growing number of sex tourists.  


Legalization expands the sex industry.
  In the Netherlands, the movement towards legalization and legitimization of pimping and brothels has been accompanied by a startling increase in prostitution—25% over ten years.
 As of 2001, prostitution accounted for 5% of the Netherlands economy.
  Legalization has been accompanied by legitimization of prostitution as a profession.
 The overall effect has been the reduction, not only of legal, but also of normative barriers to men buying prostituted women.
 This in turn has led and will continue to lead to increased demand not only for “standard sexual services” but also other extreme, demeaning, and dangerous acts.
 As found by one researcher, “As increased numbers, including trafficked women, enter the sex industry, prices automatically fall, resulting in many feeling more pressured to offer ‘services’ such as unprotected and anal sex in order to compete, which has serious implications for health and safety of prostitutes.”
 

That increases in demand result from legalization is borne out by historical data.  In the Australian state of South Victoria, legalization led to a massive increase not only in prostitution but also other forms of sexually exploitative activity.
  After legalization prostitution there has become so normalized that gamblers exchange chips from government-sponsored casinos for the right to rent a prostituted woman’s body.

The demand for prostituted women leads to trafficking, and increasing this demand can only lead to increased trafficking.  Only 20% of prostituted women in the Netherlands are Dutch citizens.
 Similarly, in Germany, only 20- 25% of prostituted women are German.
 This should surprise no one—if women have any other economic options for keeping themselves and their families alive, they will not end up in prostitution.
 The Dutch Government has acknowledged as much in taking note of the disparity between the demand for prostituted women’s bodies and the “supply” of prostituted Dutch women.

The Government Created a Flawed Plan

to Reduce the Harms of Prostitution

The Netherlands Country Report outlines the main objectives of the Government in legalizing prostitution.  To the extent that its objectives inform the Government’s policy on prostitution, they provide a plan that does not comport with the Netherlands’ obligations under CEDAW.  The stated objectives of the Dutch Government are to:

1. Manage and regulate the exploitation of voluntary prostitution (among other means by introducing a municipal licensing policy);

2. Improve measures to combat the exploitation of forced prostitution;

3. Protect minors from sexual abuse (in the prostitution sector);

4. Protect the position of prostitutes;

5. Separate prostitution and peripheral criminal activities;

6. Reduce prostitution among illegal immigrants (persons without a residence permit entitling them to work in the Netherlands).

An examination of the Government’s efforts to achieve its own objectives reveals that the system is a failure, even on its own terms.

Manage and regulate the exploitation of voluntary prostitution 

The scheme of licensing and registering women in prostitution is unworkable and exacerbates the harm of prostitution.  In the Netherlands, women in prostitution realize that legalization of the sex industry does not erase the stigma of prostitution.  They do not wish to register as prostitutes and thus experience a violation of their privacy and a social stigma that intensifies those inherent in prostitution.
  By refusing to register as prostitutes, commercially sexually exploited women in the Netherlands communicate their belief that prostitution is not a legitimate profession as well as their often futile hope that their experiences in prostitution will only be temporary. Notably, three quarters of prostituted women in the Netherlands wish to enter exit programs that will enable them to leave prostitution.
   

The Dutch Government, upon legalizing pimping and brothels, left the details of its prostitution policy in the hands of the municipalities.  The municipalities lack adequate resources to police the resulting upswing in demand and the proliferation of illegal prostitution and trafficking in women. Law enforcement has been overwhelmed by the effort necessary to control the many negative effects arising from the legalization of prostitution.  Lack of personnel and resources allocated to deal with the increased criminal activity engendered by prostitution has left law enforcement agencies struggling to implement their priorities.
 In addition to the lack of adequate personnel assigned to fighting trafficking in women, the Public Prosecution Service acknowledges a lack of knowledge and a lack of much needed funding for implementation of the law.

Legalization has made it significantly easier to for pimps and other sex industry entrepreneurs to engage in prostitution in the Netherlands.  In Amsterdam, it is easier to rent a window in the red light district than it is to rent a room in a hotel. The law requires that hotels register customers and obtain their identification documents, while a simple telephone call is sufficient to rent a window in the red light district.
  

The legalization of pimping has led to its normalization and expansion.  A new generation of pimps has emerged, the so-called “lover boys.”  These men use tactics such as courtship, psychological blackmail, economic dependence, drug addiction, and isolation to coerce women and girls into prostitution.  The control and regulation of prostitution touted as primary goals of the legalization law are not only illusory, they are farther from reach than ever.

Criminal activity and coercion are still pervasive in the Dutch sex industry.
  For instance, in 2002, the Amsterdam tolerance zone was closed, providing “a clear admittance that a legalized sector does not remove the illegal, nor reduce the involvement of organized crime.”

Improve measures to combat the exploitation of “forced prostitution” 
The second stated objective of the Government in legalizing prostitution has been to combat “involuntary” or “forced” prostitution.  This objective presumes that the Government will be able to distinguish “voluntary” from “forced” prostitution and that such a distinction is meaningful in terms of women’s human rights.
  It is a fallacy that the legalization of prostitution will reduce the instances of sexual exploitation.  Women enter and stay in prostitution due to a lack of options. Survivors of prostitution have called it “paid rape.”
  Power imbalances that drive vulnerable women into the sex industry—especially poverty, gender violence and discrimination, and tactics of manipulation, power, and control directed at women by recruiters and pimps--continue in prostitution, making “voluntary” and “forced” participation indistinguishable.   Indeed, it is increasingly recognized that many of the so-called “voluntary” prostitutes are trafficking victims unable to exit prostitution and, thereby, deemed to have chosen it. 
 The CEDAW Committee has recognized that prostitution is not “voluntary,” but is intimately connected to force and trafficking.
  In fact, legalization assists traffickers in recruiting vulnerable women because it communicates the erroneous message that because it is legal the industry is safe.  Legalization also suggests that the police will not be responsive to complaints of sexual exploitation because such conduct is no longer a criminal offence.


The National Rapporteur reports that the Government has adopted contradictory measures that have impeded the fight against human trafficking in the Netherlands. For example, the Government has eliminated subsidies to various social organizations working on reporting and combating trafficking.
  Many of the recorded cases of trafficking in 2005 involved victims who were found in brothels that held legal permits to operate.  


The Netherlands also depends on two futile measures to identify victims of trafficking.  The Government claims in its report that “the police are in a good position to take note of any signs that trafficking in human beings is taking place, whether in the regulated or the non-regulated prostitution sectors.”
  This is patently absurd, since the police in the Netherlands lack the resources to adequately fulfill their most basic duties in monitoring the regulated sector, let alone providing full-spectrum enforcement in both the regulated and non-regulated sectors.   Shockingly, this single sentence represents the only discussion of the trafficking within the section of the Netherlands’ report dealing with the legalization of pimping and brothels. It also reflects the false belief that trafficking victims are readily distinguishable from other women and girls in situations of commercial sexual exploitation.    

The Netherlands has also embarked on a major campaign to enlist prostitution buyers—the very purchasers of prostituted women’s bodies—in an effort to identify and assist victims of “involuntary” sex trafficking.  A poster in this campaign encourages sex industry buyers to become aware of signs of trafficking and to report potential victims, stating, “Have you seen the signals?  Fear, bruises, no ‘pleasure’ in the job,”
 reinforcing the myths that domestically prostituted women do not suffer abuse and enjoy the sexual exploitation inflicted on them and that they are less likely to be injured than women who are internationally trafficked.  

Such a campaign is doomed to failure.  Buyers of prostituted sex are the least qualified, able, and motivated men to perform such a task.   “Prostitute-users are typically incapable of distinguishing and/or unmotivated to differentiate between prostituted persons who have been subjected to the illicit means delineated in Article 3(a) of the Protocol and those who have not.”
  At least one study has shown that between 77% and 100% of men who buy prostituted women were aware that the women had been trafficked into prostitution while buying them.
  Often, this is because these men are incapable of making such a distinction because they construct a “fiction of mutuality around their encounters with prostitutes.”
  Perhaps most important, buyers are major perpetrators of violence against prostituted women and girls.  In one study, the majority of prostituted women surveyed reported having been raped in prostitution.
 
The absurdity and hypocrisy of the campaign aimed at buyers is revealed not only by the public awareness campaign itself, which uses pornography-influenced images that sexualize the violence it purportedly wants to prevent,
 but by some of the forums in which it has appeared.  For instance, the crime prevention agency Stichting M advertised this campaign on hookers.nl, an internet site where prostitution buyers exchange stories and reviews about their experiences in the sex industry.  Like other websites where buyers exchange information, hookers.nl reveals buyers’ intentions and demand for violence.  It has included such tips as where to find prostituted women willing to have sex without a condom as cheaply as possible, virgins willing to have sex for money, pregnant prostituted women, and gang-bangs.

The process of human trafficking begins with recruitment or abduction of victims both within the Netherlands and abroad.  Recruiters and other middlemen in the network are almost never prosecuted.  The complacent attitude held by brothel owners reveals that a system that relies on them to identify trafficking victims is destined to fail.  In fact, in the cases reported in 2003, 34% of brothel owners were also traffickers, while 22% were aware that some of the women in their brothels were victims of trafficking.
  Nonetheless, they took no steps to free the women from sexual exploitation.  


Legalization has not made victims more likely to come forward and report their exploitation to police.  In 2005, only 155 of the 424 women served by the Organization Against Trafficking in Women (STV) officially reported their situation to the police.
  Foreign women who report being trafficked face the risk of being returned to their home countries if an investigation into the networks that trafficked them does not produce the desired results.


Protect minors from sexual abuse in the prostitution sector
The third objective mistakenly assumes that the state and society can separate the sexual exploitation of adult women from that of children.  These are not separate problems, but rather similar manifestations of the same problem.  Sadly, the sexual exploitation of women and the sexual exploitation of children are inextricably connected.  A very large number of prostituted women enter prostitution as prostituted children.
 Research also demonstrates that buyers of prostituted sex exploit women and girls interchangeably. It is absurd to suggest that the state can legitimize and foster men’s demand for the sexual exploitation of female bodies while shielding vulnerable female children from these sexual predators.  

The Netherlands’ goal of reducing the sexual exploitation of children has also been undermined by a dearth of resources.  The Government’s plan has been for law enforcement, through regulatory monitoring, to identify minors who are being exploited in prostitution.  As discussed above, the Netherlands has allocated insufficient resources for its law enforcement personnel to enforce any rules, regulations, or laws.  Child sex exploiters have found it easy to take advantage of these limited resources by such simple acts of deception as counterfeit forms of identification and hidden doors.
   

When men do get caught buying sex with children, the Dutch criminal justice system is far too lenient.  The maximum prison sentence for buyers of children (those under 18 years of age) in prostitution is six years incarceration or a fine
—hardly commensurate with the severity of a crime tantamount to child rape.
Not surprisingly, child prostitution in the Netherlands has increased dramatically in a legal regime of legalized prostitution, inadequate resources, and weak penalties.  The Amsterdam-based ChildRight organization estimated that the number of children in prostitution increased from 4,000 in 1996 to 15,000 in 2001, after legalization went into effect.
  (A similar result can be seen in Australia, where the state of Victoria, which has legalized prostitution, reports a higher incidence of child prostitution than other Australian states where prostitution has not been legalized.
 ) Commercial sexual exploitation of children is not a rare occurrence in the Netherlands, and minors make up a significant percentage of the people trafficked for the purpose of sexual exploitation.
  

Protect the position of prostituted women

The fourth objective, of protecting prostituted women, is in no way accomplished by giving pimps and buyers permission to continue to exploit them.  As noted above, the primary harm done to prostituted women is inherent in the practice of prostitution itself, and no amount of government oversight can change that fact.  Moreover, a very high percentage of prostituted women will always remain unregistered and thus in the underground or “illegal” sector due to the strong social stigma attached to prostitution and the two-tier system of prostitution that legalization fosters.
  Any purported benefit of legalizing pimps and brothels will not reach these women.  
The Dutch authorities have utterly failed to protect the position of prostituted women, beyond the legalization of pimping and brothels.  As noted above, the law enforcement personnel entrusted to protect the position of prostituted women are simply overwhelmed, and frequently place a higher priority on other duties, unsurprising in a legal regime that considers prostitution a job like any other.  

Victims of commercial sexual exploitation consistently indicate that prostitution establishments did little to protect them, regardless of whether the brothels were legal or illegal.
  Even in brothels that employ “bouncers,” women in prostitution had to endure a violent attack before they could call for help and have the buyer removed.
 

In regimes that legalize prostitution, prostituted women are forced to endure medical inspections for HIV and venereal diseases.  Purportedly, these inspections are conducted to protect the health of the prostituted women.  However, the male buyers of these women are never routinely tested for sexually transmitted diseases.  This disparity reveals that the true object of such health checks is to protect the health of the male buyers. Forced health inspections are simply one more bodily invasion, one more indignity for prostituted women to endure. 

These results should surprise no one.  The legalization of pimping and brothels, without any additional responsibilities imposed upon their “customers” has minimized the incentive of those most apt to harm prostituted women to refrain from doing so.  Under the scheme created by Dutch law, prostituted women are accountable to brothel owners and pimps, who, in turn, are accountable to no one but their “customers,” who, in turn, are accountable to no one at all.   In this form of free market exploitation, “the customer is always right” and women are not people, but simply commodities to be bought sold. 

Separate prostitution from criminal activities

The fifth objective, separating prostitution from criminal activities, is impossible to achieve.  So long as there is legal prostitution, there will be an underground or “illegal” sector.  Due to the social stigma associated with registering as a prostitute, most prostituted women will remain unregistered and outside of the “legal” sector.  Moreover, competitive pressures will inevitably lead to the continuation and expansion of the “illegal” sector.   Brothel owners and other pimps will both compete and cooperate with each other, always at the expense of prostituted women.  To maximize profit, there are significant advantages to non-compliance with governmental regulations and rules.  

Once an industry is created, demand increases. Men who previously would not have risked buying women for sex are encouraged to view the use of women as merchandise as socially acceptable.  Men and boys are given the message that prostitution is harmless fun.
  Men feel entitled to demand a variety of “sexual services,” and prostitution establishments must compete by engaging in increasingly brutal and dangerous sex acts at lower costs.
  Where there are profits to be made, the “underground” illegal sector will increase in both size and the intensity of trauma inflicted upon its victims.

The Dutch Government apparently believes that “moving the goalposts” by deeming brothel owners and pimps to be legitimate businesspeople will “clean up” the legal sector.  Not just naïve, this is an open invitation to criminal enterprises.  Before 2000, Dutch brothel owners and pimps were criminals, with significant ties to organized crime.   To the surprise of no one besides the Dutch authorities, yesterday’s criminals have continued to maintain ties to their criminal associates.

Reduce prostitution among illegal immigrants

The sixth objective, to reduce prostitution among illegal immigrants, is breathtakingly cynical. Crucially, this objective does not mention the elimination of sex trafficking, but instead merely addresses the legal status of prostituted women. It serves the Government’s purpose of collecting taxes on the sex industry, a practice that some have designated “official pimping.”  

The Governmental objective ignores the fact that trafficking does not only involve crossing international borders and that not all persons exploited in prostitution are illegal immigrants. It also ignores the reality that most women in prostitution suffer multiple negative effects on their health from the violence inherent in prostitution, regardless of whether they were trafficked internationally or exploited in local prostitution.
  

Dutch law enforcement has chosen to emphasize reducing the number of illegal immigrants in the country over protecting victims of sexual exploitation.  Police have quotas for the number of illegal immigrants to be detained and deported. Rounding up individuals is less costly and requires less time for investigation than dismantling criminal networks that engage in trafficking and sexual exploitation of women and children.

Dutch law does not permit work permits for foreign women in prostitution.
  However, the Dutch government has attempted to undermine this legal barrier to sex trafficking. The Dutch Ministry of Justice has argued for a legal quota of foreign prostituted women.
  The Dutch Government has also sought and obtained a ruling from a European court that work permits for foreign prostituted women are acceptable under the pretext that these women are “self-employed”—despite the fact that it is well-known that traffickers frequently coach their victims to say that they are independent, self-employed “sex workers.”
 Even the Dutch National Rapporteur on Trafficking has suggested importing prostituted women from Eastern Europe under the legal fiction that their decision to do so was “voluntary.”
  In its CEDAW report, the Dutch Government seeks to undermine its own legislation by stating flatly that the ban on work permits for prostituted women is inapplicable, even though it is still being enforced.

Inevitably, the Dutch Government’s regime of legalized prostitution coupled with its lack of leadership has lead to an increase in sex trafficking in the Netherlands.  Since the legalization of pimping and brothels, there has been an increase in the number of victims of sex trafficking in the Netherlands, with the number of foreign victims holding steady.
  Nearly all researchers agree that the vast majority of prostituted women in the Netherlands are foreign-born.
 

The Dutch Government’s Report fails to address two issues of paramount importance.  First, it fails to address the harms to women from being prostituted—both directly by the act and by society’s reaction to and treatment of prostituted women.  Second, the report fails to address the fact that the legalization of pimping and brothels, with its attendant increase in demand for prostituted women, fuels trafficking.    

Impact of Netherlands Policy on Women’s Human Rights

Commercial sexual exploitation has a devastating impact on the rights of women in the Netherlands.  Dutch policy and law to the contrary, prostitution is not work, is not a job like any other, and it cannot be made “respectable.”  It is based on inequality between men and women. An industry that sell the bodies and sexuality of vulnerable marginalized women and girls to male consumers for the profit of a global, male-dominated, and largely criminal industry is founded on and intensifies gender inequality as it systematically violates women’s human rights.  Under a policy of legalization, sexual violence against women and girls is normalized. 

Legitimizing prostitution as a regular job for women not only harms prostituted women; it harms all women.  The men who buy women in the sex industry “are expected to understand that women in prostitution are suitable objects for their unwanted remarks, hands and penises, whilst their female workmates in factories and offices are not.  Of course, many will fail to understand this distinction. If it is acceptable to insult, grab, abuse and harass a women in one place just because a man has paid for it, why should it shock a woman in another place to have the same treatment? Also, what you can buy you can also steal.”
 Governmentally sanctioned prostitution, like that of the Netherlands, thus undercuts the opportunities available to all women. 
When establishments that promote prostitution are legal, men are encouraged to frequent them.  The sex industry has expanded its reach to make sex clubs into facilities for business meetings and entertaining corporate clients.  Women executives are not likely to attend meetings at which the “entertainment” includes exploitation of women.  The sex industry has thus created a new culture of men-only bonding through the collective abuse of women.  This trend presents an obstacle to women’s advancement in business.

Making prostitution legal does not remove the social stigma attached to the status of “prostitute.”  Prostituted women continue to suffer abuse and discrimination.  In addition, with the overwhelming majority of prostituted women originating from foreign countries, prostitution inevitably affects the way all foreign women are viewed and treated in Dutch society.  Immigrant women are often viewed as prostitutes and, therefore, suffer higher levels of abuse and discrimination.  Legalized prostitution in the Netherlands with its attendant increase in sex trafficking has an especially deleterious effect on immigrant women and fuels both racial and sexual discrimination against them. 
Conclusion

Under Article 5 of CEDAW, States parties agree not to promote the perpetuation of the low status of women in society.  Laws must be aimed at increasing women’s equality and combating traditional practices, however ingrained in the culture, that benefit men and cause harm to women.  The Netherlands facilitates the proliferation of such practices through government legitimization of an industry that regards and treats women’s bodies and sexuality as merchandise and that perpetuates the low status of women; as such it is a breach of the State’s obligation under Article 5.

Article 6 of CEDAW recognizes that trafficking and the exploitation of prostitution are antithetical to women’s human rights.  The Netherlands’ policy of legalizing the exploitation of prostitution directly abridges its obligations under Article 6.

Recommendations to the CEDAW Committee


We urge that the CEDAW Committee:
1.  Urge the Dutch Government to recognize that prostitution is a harmful cultural practice that infringes on the human rights of women and girls.  
2. Condemn the legalization of brothels and of the exploitation of prostitution in the Netherlands as violating Articles 5 and 6 of CEDAW.
3. Urge the Dutch Government to criminalize the exploitation of prostitution, including the demand, and carry out the education of men and boys against the abusive practice. 
4.
Urge the Dutch Government to recognize that the legalization of prostitution encourages the trafficking of women.
5.
Urge the Dutch Government to amend its legislation regarding trafficking and prostitution to eliminate the purported forced/free distinction among prostituted women. 
6.  Urge the Dutch Government to develop comprehensive exit programs, welfare services, training facilities, and housing to assist women to leave prostitution. 
7.  Urge the Dutch Government to provide legal, financial, and social welfare help for internationally trafficked women in the Netherlands, as well as automatically grant temporary residency visas to trafficked women, with an option to convert this to a permanent visa if they wish.  These visas should not be conditional upon the trafficked women’s cooperation with police and state authorities in prosecuting pimps and traffickers. 
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